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Supreme Court, the great weight of authority is in accord with 
this view. 33 In cases of accidents upon railroads the State courts 
have general jurisdiction. The States have conceded to the 
Federal Government, and Congress has legislated upon only so 
much of that jurisdiction as pertains to interstate commerce. 
It follows that he who would take a case out of a general field 
into a restricted one has the burden of proof. Furthermore, to 
put the burden in this case upon the plaintiff would place upon 
him the impossible burden of proving a negative with no facilities 
for collecting data, since the facts necessary to prove the inter- 
state character of the train which the employee was flagging were 
peculiarly within the knowledge of the railroad. 

F. H. B., Jr. 

Contributory Negligence and "Last Clear Chance." — 
Three recent decisions raise again the question of how far the 
doctrine of "last clear chance" will be extended in modification 
of, or contravention to, the fundamental defense of contributory 
negligence. Broadly stated this doctrine is, that the contributory 
negligence of the party injured will not defeat the action for injury 
by negligence, if it be shown that the defendant might by the 
exercise of reasonable care and prudence have avoided the con- 
sequences of the injured party's negligence. 1 

In Tullock et al. v. Connecticut Co.* the plaintiff's intestate 
and two others negligently stopped their truck at night, close 
to the defendant company's inter-urban tracks, and proceeded to 
change a back tire. They worked between the truck and tracks, 
just off the highway, though a few feet further was a place of 
safety. The negligence of the defendant's motorman was lack 
of proper vigilance, which would have disclosed the situation 
in time to avoid injury to the intestate. The negligence of the 
intestate, in taking and keeping his dangerous position without 
precautions against danger, was not allowed to defeat the action. 

In Gunter's Adm'r v. Southern Ry. Co.* the same result was 
reached. The intestate, whom the court considered a licensee 
on the tracks of the defendant, was walking in the evening, ab- 
sorbed in "hand-holding and rollicking," along a path between 
the rails. She was observed by the defendant's engineer, who 
negligently gave no warning. The injury was held actionable 
on the ground that the engineer, after discovering the intestate's 
peril, owed the duty to avoid injury irrespective of her antecedent 

"Erie Railroad v. Welsh, 89 Ohio 81, 105 N. E. 189 (1913); Chi., R. I. 
&P. R. R. v. McBee, 45 Okl. 192, 145 Pac.331 (i9i4);Zavistowsky v. Chi. M & 
St. P. R. R., 161 Wis. 461, 154 N. W., 954 (1915); Chi. R. I., & P. R. R. v. Ind. 
Board of 111., 273 111. 528, 113 N. E. 80 (1916); Terry v. So. Pac. R. R., 34 Cal. 
App. 330, 169 Pac. 86 (1917); Contra: Links v. Erie R. R., 91 N. J. L. 166, 103 
Atl. 176 (1918). 

•Burdick, Torts 491 (3rd Ed.). 

'108 Atl. 556 (Conn. 1919). 

•101 S. E. 885 (Va. 1920). 
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negligence. This decision is in accord with the strictest inter- 
pretation of the "last clear chance" doctrine. Indeed, after dis- 
covery of the peril, the defendant's failure to avoid injury, when 
he could reasonably have done so, approaches wantonness. 4 

In the case of Louisville & N. R. Co. v. Smith's Adm'rs* there 
was evidence that the intestate was run over at night by the de- 
fendant's train, backing without sufficient care, while he was 
sitting or lying on the tracks near a path, not an authorized cross- 
ing, but in constant use as such. The intestate was evidently 
intoxicated. The court held that there was a duty on the rail- 
road to look out for the intestate if he were using the path as a 
footway, since then he was a licensee; and that the correct instruc- 
tion to the jury was that if he were sitting or lying on the track, 
being a trespasser, there could be no recovery without showing 
that he was seen by the trainmen in time to avoid the accident. 
The theory of this instruction as given by the court is that having 
abused the "permissive license" the intestate became a trespasser 
to whom no duty of care was owed. It is submitted, however, 
that though the "last clear chance" doctrine is not mentioned, 
the case is contra in principle if not on its facts to Tullock v. Conn. 
Co., supra. 

The general doctrine has been announced in various forms, 
the most logical of which requires that the negligence of the de- 
fendant be subsequent, in point of operation at least, to the negli- 
gent act of the injured party, and that the defendant be capable 
of observing the event and the helpless peril of the injured party, 
whereby the burden is thrown upon him to avoid the situation. 
Where these elements are present and the defendant has actually 
seen the injured party, as in Gunter's Adnt'r v. Southern Ry., supra, 
he is generally held answerable.' 

When, however, as in Tullock v. Conn. Co., the negligent 
acts of both are those of inattention merely, or negligent absorp- 
tion preventing observation, in a situation which requires vigilance 
from both, it would seem that, if both persist in inattention, the 
negligence of each is of the same sort and concurrently operating 
up to the moment of impact, and, therefore, the defendant should 
not be answerable. 7 In some jurisdictions, however, notably 
Missouri, the rule has blossomed into the so-called "humani- 
tarian" doctrine. This allows recovery when both parties had 
equal capabilities and facilities of observation, though neither 
did in fact see the danger, and though the negligence of the injured 
party had not ceased before the intervention of the defendant's 
negligence. 8 

•Little Rock R. & E. Co. v. Billings, 31 L. R. A. (N. S.) 1035 (note). 
'216 S. W. 1063 (Ky. 1919). 

•Cavanaugh v. Boiton & Maine Railroad, 76 N. H. 68, 79 Atl. 694 
(1911); Tavis v. Bush, 217 S. W. 274 (Mo. 1920). 

7 Neal v. Carolina Central Railroad Co., 126 N. C. 639, 36 S. E. 117 (1900). 
•Morgan v. Wabash Railroad Co., 159 Mo. 262, 60 S. W. 195 (1900). 
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To account, therefore, for the rule as followed in Tullock v. 
Conn. Co., and this extension of it, does not seem feasible on the 
usual legal principles of contributory negligence. It is submitted 
that the result, if not the basis, of the rule is this: that upon a 
person engaged in operating an instrument of such inherent danger 
as a steam engine, a greater quantum of care is imposed by law 
to guard against injury, even to those upon his property without 
right, than is required of a man to care for his own safety upon 
the obviously dangerous property of another. 

No distinction is usually made between the case in which 
the injured party continues to act in a situation, oblivious to his 
danger and one in which, having placed himself negligently in a 
perilous position, he remains absorbed or unconscious. In both 
cases recovery is allowed, his negligence being considered a pre- 
existent rather than a concurrent cause of the accident. Some 
few cases, however, draw a distinction between moving absorb- 
edly into a danger zone, and remaining in it, allowing recovery 
only in the latter case. 9 It is difficult to see how any real dis- 
tinction can be made on the test of motion, especially since some 
courts deny recovery in both cases. 

In some jurisdictions, even those most liberal to the negli- 
gent plaintiff, a righteous horror has stayed the hand in giving 
relief when intoxication was the cause of his being in peril, 10 though 
favoring one in the same situation if his unconsciousness was 
due to some other cause, such as fits. It is submitted that this 
element of immorality should not have judicial weight, since 
logically and legally such conduct is mere negligence and the man, 
after his negligent act and before the intervention of the defend- 
ant's negligence, is certainly helpless. 11 To punish him or his 
widow by such extra-statutory method seems unreasonable. Thus 
the plaintiff's position in the case of Louisville & N. R. Co. v. Smith 
should be stronger than in Tullock v. Conn. Co., for in the former 
his position was helpless prior to the impact, whereas in the latter 
having capabilities of alertness he did not use them. 

Louisville & N. R. Co. v. Smith without mentioning the doc- 
trine of last clear chance denies recovery on the ground that the 
intestate was a trespasser and, therefore, that the defendant 
owed him no duty until discovery, though if he had been walking 
across the track, the R. R. would have had a duty to look out for 
him. In that case no express license had ever been granted to 
use the place as a crossing, but the court calls the intestate a 
licensee because of the unchecked use by the public of the tracks 
at that point. It is submitted that the term licensee or "per- 

•Nehring y. Connecticut Co., 86 Conn. 109, 84 Atl. 301 (1912). But see 
dissenting opinion. 

"Smith v. Norfolk & Southern Railroad Company, 114 N. C. 728 (1894); 
The H. & T. C. Ry. Co. v. Symkins, 54 Tex. 615 (1881). 

"Edgerly v. Ry. Co., 67 N. H. 312, 36 Atl. 558 (1892); Bohlen: Essays 
on Torts, 256. 
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missive" licensee is unfortunate, as implying a real license, whereas 
a more accurate analysis of the situation is that the frequency of 
user, known to the railroad's agents, creates such a danger to 
the public that the burden of care thrown upon the railroad is 
similar to that at an authorized crossing. 

W. E. M., Jr. 

Capacity to Contract in Private International Law. — 
It is the purpose of this note to consider the capacity of parties 
to make contracts in regard to movables where there is a conflict 
of laws raised as to which is the proper law to determine this 
capacity. This problem arises whenever the contract is of such 
a nature that the law of more than one jurisdiction may possibly 
be involved. The authorities indicate that there are five possible 
solutions of the problem according to present private international 
law rules, of which four only have been adopted in the United 
States with a marked tendency to reduce this number to three. 
These five solutions are the lex patriae, the lex domicilii, the lex 
celebratonis (usually termed the lex loci contractus), the lex solu- 
tionis, and the law contemplated by the parties as the proper law 
to govern. This last solution is usually termed the "Intention of 
the Parties Rule." Each of these solutions is in general ardently 
supported by the jurisdiction adopting it by reason of peculiar 
local conditions or nationalistic characteristics. For example, the 
lex patriae rule is, in general, in force in continental countries 1 
where nationalistic sentiment is strong and where public thought 
is opposed to the casting off of the rights and duties of citizenship 
by a mere change of residence no matter how permanent in char- 
acter. This rule is, however, obviously impractical in federated 
states such as Great Britain, Germany and the United States. 
In England the lex domicilii rule appears to have been the test 
of capacity to contract, 2 with the exception possibly of commercial 
contracts.' Whether this statement is strictly accurate today is 
doubtful, as the modern tendency of English decisions is to treat 
all matters relating to contracts as governed by the law that the 
parties had in contemplation in making the contract. 4 No case 
has been found where this doctrine was specifically applied to a 
question of capacity except one, 6 where a party suffering under 

'Asser; Droit International Prive, 56; Baty: Polarized Law, 30. 

*Dicey: Conflict of Laws, 2nd Ed. 534, 538; LaFleur: Conflict of Laws in 
the Province of Quebec, 67; Cooper v. Cooper, 13 App. Cases 88 (Eng. 1888). 

'Male v. Roberts, 3 Esp. 163 (Eng. 1800); Sottomayor v. DeBarros, 5 
P. D. 94 (Eng. 1879). 

'Hamlyn v. Talisker Distillery Co., (1894) A. C. 202; South African 
Breweries Co. v. King, 2 Ch. 173 (Eng. 1899). 

"The intention as to which law should govern is to be found by preferring 
the law of the place with which the transaction has the most real connection." 

"The fact that the contract may be partially or wholly invalid under one 
of the laws that might possibly apply is relevant in finding the intention but not 
conclusive." 

'Ogden v. Ogden (1908) P. 46. 



